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ALABAMA COURT OF CIVIL APPEALS 

OCTOBER TERM, 2014-2015

_________________________

2130921 and 2130922
_________________________

J.C.D.

v.

Lauderdale County Department of Human Resources 

Appeals from Lauderdale Juvenile Court
(JU-10-297.02 and JU-10-298.02)

MOORE, Judge.

J.C.D. ("the father") appeals from a judgment of the

Lauderdale Juvenile Court ("the juvenile court") terminating

his parental rights to A.G.D. and A.J.D. ("the children").  We

reverse.
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Procedural History

On July 27, 2012, Jeffrey B. Austin, the guardian ad

litem for the children, filed separate petitions –- one as to

each child –- seeking to terminate the parental rights of S.B.

("the mother") and the father.   The juvenile court later1

joined the Lauderdale County Department of Human Resources

("DHR") as a party to both actions.  After a trial that was

conducted over several days, the juvenile court entered a

judgment on July 25, 2014, denying the guardian ad litem's

petitions as to the mother and ordering DHR to return the

children to the mother's custody within 90 days.  That same

day, the juvenile court entered a separate judgment –-

applicable to both actions -- terminating the father's

parental rights to the children.  On August 7, 2014, the

father filed his notices of appeal to this court. 

Discussion

A parent has a natural right to the custody of his or her

child, which the state may irrevocably terminate only if clear

and convincing evidence shows that the parent is irremediably

The parents had never been married and were not in a1

relationship at the time of the trial.
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unfit to care for the child and that the child cannot be

adequately protected by some less drastic alternative.  See Ex

parte Beasley, 564 So. 2d 950 (Ala. 1990).  If the safety and

stability of the child can be secured by placing the child in

the long-term care of a suitable relative, such that the

continuance of the relationship with the parent poses no undue

threat of harm to the child, the juvenile court should not

terminate parental rights.  See generally Ex parte T.V., 971

So. 2d 1 (Ala. 2007).  In this case, the father argues that

the juvenile court erred in terminating his parental rights

after finding that the children could be safely returned to

the custody of the mother.  We agree.

This court has consistently held that termination of the

parental rights of a noncustodial parent is not appropriate in

cases in which the children can safely reside with the

custodial parent and the continuation of the noncustodial

parent's relationship does not present any harm to the

children.  See S.M.W. v. J.M.C., 679 So. 2d 256 (Ala. Civ.

App. 1996); Talley v. Oliver, 628 So. 2d 690 (Ala. Civ. App.

1993); In re Beasley, 564 So. 2d 959 (Ala. Civ. App. 1990);

and Miller v. Knight, 562 So. 2d  274 (Ala. Civ. App.  1990).
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See also A.J.H.T. v. K.O.H., 983 So. 2d 394, 406–07 (Ala. Civ.

App. 2007) (Moore, J., concurring in part and dissenting in

part).  In this case, the juvenile court specifically found

that the children could be returned to the care of the mother,

and it ordered DHR to facilitate the reunification of the

children with the mother within 90 days.  In making that

determination, the juvenile court implicitly found that the

mother could adequately provide for the safety, permanency,

and other needs of the children.

The undisputed evidence shows that the father and the

children have an ongoing relationship.  During the four years

since June 2010, when the children were placed in foster care,

the father had lived in Florida with his mother.  The evidence

indicates that, while the children were in foster care, the

father had telephoned them approximately once a week and had

had supervised visitation with them 14 to 16 times.  The

father testified that the children were bonded to him and that

they call him "Daddy 'C.'"  The evidence is undisputed that

the children enjoy their visits with the father, that he had

acted appropriately during visitations, and that he had not

compromised the children's safety during visitations.  The
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evidence also indicates that the father financially supports

the children through direct withdrawal from his salary from

his employment. 

The evidence also indicates that DHR had determined that

the father was not an appropriate placement for the children

because of concerns of domestic violence, anger issues, legal

issues, and alcohol use.  The mother testified that the father

had abused her while she was pregnant and that, in June 2010,

he had taken the children to Florida without her permission

and had driven them back to Alabama under the influence of

alcohol.  However, DHR presented no evidence indicating that

the father had compromised the children's safety since June

2010 -– approximately four years before the conclusion of the

trial in this case –- or that continuance of the father's

status as a noncustodial parent with supervised visitation

rights would necessarily expose the children to the threat of

physical or emotional harm from the father.  Furthermore, the

record contains no evidence indicating how the children would

benefit from the termination of the father's parental rights.

Under the circumstances, the juvenile court should have

concluded that placement of the children with the mother
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constituted a viable alternative to termination of the

father's parental rights.  Accordingly, we conclude that the

juvenile court erred in terminating the father's parental

rights to the children.  We therefore reverse the juvenile

court's judgment terminating the father's parental rights, and

we remand the causes for the entry of a judgment consistent

with this opinion.

2130921 –- REVERSED AND REMANDED.

2130922 –- REVERSED AND REMANDED.

Pittman and Donaldson, JJ., concur.

Thompson, P.J., concurs in the result, without writing.

Thomas, J., concurs in the result, with writing.
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THOMAS, Judge, concurring in the result.

I concur to reverse the Lauderdale Juvenile Court's

judgment and to remand the causes to the juvenile court;

however, I would do so because the findings in the judgment

entered in the actions are contradictory.  We have been asked

to review a judgment entered in two separate actions in which

a nonparent sought to terminate the parental rights of J.C.D.

("the father") to A.G.D. and A.J.D. ("the children").  

"The law governing the termination of parental
rights is well settled. Where, as here, the
petitioner is a nonparent, our courts use a
two-pronged test to determine whether to terminate
parental rights:

"'A juvenile court is required to
apply a two-pronged test in determining
whether to terminate parental rights: (1)
clear and convincing evidence must support
a finding that the child is dependent; and
(2) the court must properly consider and
reject all viable alternatives to a
termination of parental rights. Ex parte
Beasley, 564 So. 2d 950, [954] (Ala.
1990).'"

J.C. v. State Dep't of Human Res., 986 So. 2d 1172, 1186 (Ala.

Civ. App. 2007)(quoting B.M. v. State, 895 So. 2d 319, 331

(Ala. Civ. App. 2004)).

In a separate judgment entered in the two actions, which

is not before this court for review, the juvenile court
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declined to terminate of the parental rights of S.B. ("the

mother") upon its finding that the children were dependent but

that a viable alternative to terminating the mother's parental

rights existed.  However, instead of allowing the mother to,

for example, exercise liberal visitation, the juvenile court

required the Lauderdale Department of Human Resources ("DHR")

to begin "immediate efforts to return or reunify custody of

the ... children to the ... mother ..., within ninety (90)

days of the date of this order."  

By definition, a child is not "dependent" if a child has

"a parent, legal guardian, or legal custodian willing and able

to provide for the care, support, or education of the child." 

§ 12-15-102(8)a.2.  The juvenile court could not have properly

adjudicated the children dependent and returned them to the

custody of the mother.  Regardless, neither DHR nor the

children's guardian ad litem filed appeals regarding the

juvenile court's award of custody of the children to the

mother.

By extension, the judgment terminating the father's

parental rights to the children is also contradictory.  In

that judgment the juvenile court also adjudicated the children
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dependent, but it terminated the father's parental rights. 

Again, the children did not meet the definition of "dependent"

because the juvenile court had awarded their custody to the

mother.  

Therefore, I agree that this court must reverse the

judgment terminating the father's parental rights and remand

the causes.  However, I find the main opinion's further

exploration of the evidence presented by DHR regarding the

father unnecessary and improper.  In my opinion, once this

court concluded that clear and convincing evidence does not

support a finding that the children are dependent, it became

unnecessary and inappropriate to inquire as to whether the

juvenile court properly considered and rejected all viable

alternatives to the termination of the father's parental

rights. 

My decision to concur in the result should not be read as

an agreement that Ex parte Beasley, 564 So. 2d 950 (Ala.

1990), is an opinion in which our supreme court explored the

issue of irremediable unfitness of a parent. ___ So. 3d at

___.  Moreover, I do not agree with the generalization that

this court has "consistently held that termination of the
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parental rights of a noncustodial parent is not appropriate in

cases in which the children can safely reside with the

custodial parent and the continuation of the noncustodial

parent's relationship does not present any harm to the

children." ___ So. 3d at ___.  We have also held that

termination of parental rights of a noncustodial parent may

well be appropriate when it is proved that there is no parent-

child relationship to protect, K.P. v. Etowah Cnty. Dep't of

Human Res., 43 So. 3d 602, 608 (Ala. Civ. App. 2010); that a

parent is irremediably unfit, A.E.T. v. Limestone Cnty. Dep't

of Human Res., 49 So. 3d 1212, 1214 (Ala. Civ. App. 2010);  or

that a parent has abandoned a child.  T.M. v. M.D., [Ms.

2121005, April 11, 2014] ___ So. 3d ___, ___ (Ala. Civ. App.

2014), cert. denied, Ex parte T.M., [Ms. 1130811, July 3,

2014] ___ So. 3d ___, ___ (Ala. 2014).
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